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Recent legislation proposed by the Florida and 
Maryland legislatures, as well as the United States 
Senate, would allow for computer programming 
courses to satisfy secondary school foreign lan-
guage requirements. Computers are undeniably 
an increasing presence in our lives, and computer 
literacy is an extremely valuable skill. However, 
such legislation will, in my opinion, perpetuate the 
monolingual tendencies of modern America. 
 American monolingualism has stemmed 
from a multitude of sources. Undeniably, the histo-
ry of our nation shows that strains of nativism have 
been a coercive force insofar as immigrant com-
munities have undertaken steps to more effective-
ly assimilate so as to avoid public ire. Much more 
practically have been the norms of governmental 
function. In order to most effectively interact with 
governmental institutions, the working language 
of which is English, it was necessary to learn and 
adapt, thereby decreasing the public utility of moth-
er tongues. Things were much the same in terms of 
dealing with society as a whole. English may have 
served as a lingua franca for interconnected groups 
of different linguistic backgrounds. Lastly, the in-
fluence of schooling cannot be underestimated. The 
effects of these have only been exacerbated as a re-
sult of English being the de facto international lan-
guage. 
 It is not the purpose of this article to say that 
the goal of bills such as those presented in Mary-
land, Florida, and the Senate are poorly advised. 
Preparing students for careers in high-tech fields 
is clearly of great importance given the state of the 
labor market. What I am saying is that this devel-
opment cannot come at the expense of already un-
derappreciated language learning, especially at a 
time when enrollment in language courses in U.S. 
schools is under threat. Each of these bills would in-
centivize not learning a foreign language by allow-
ing students to earn foreign language credit through 

completion of a coding class. 
 As stated in an article published by Colleen 
Flaherty, “[e]ven as institutions report accelerated, 
comprehensive internationalization efforts, gradu-
ate and undergraduate foreign language enrollment 
is on the decline.” Compare this with Europe, where 
according to an article published by the Pew Re-
search Center, 92% of European secondary students 
are enrolled in foreign language courses. Flaherty’s 
conclusion was substantiated by a report from the 
Modern Language Association that said “[b]etween 
Fall 2013 and Fall 2016, U.S. enrollments in lan-
guages other than English fell 9.2%,” the most pre-
cipitous decline measured by the organization since 
a decline of 12.6% measured in 1972. The only lan-
guages that saw an increase were Japanese and Ko-
rean, for reasons partially attributable to pop-culture 
influences. This data indicates a potential decline 
in the commitment to foreign language education 
among U.S. students.
 The cause of this is, in no small part, due 
to difficult decisions that must be made regarding 
school budgets. However, increased investment in 
school language programs by universities can make 
them destinations for students. For example, despite 
trends indicating increased disinvestment in lan-
guage learning in the southern United States, Ole 
Miss has attracted students with its flagship Chinese 
language program, as well as a burgeoning Arabic 
program “that is seeking flagship status.” However, 
generally, “four year colleges and universities re-
quiring students to take courses in languages other 
than English dropped 17 percentage points.”
 Learning a language is as much of a prac-
tical skill as learning to program or learning other 
STEM related skills. If learning a language is un-
important, why are increased literacy rates a critical 
marker of progress within a nation? Becoming effi-
cient in another language is not simply a bauble of 
humanities students. It is a doubling of an individ-
ual’s literacy and opens even more doors than were 
opened when one first learned to read.
 The practical benefits of learning a language 
stem from the ability to gain insight into the ways 
and thoughts of another person. It should come as 

no surprise then, that the CIA’s career and intern-
ships page states, “The ability to speak, read, and 
translate foreign languages, in addition to under-
standing cultural differences, is vital to the mission 
of the CIA.” Similar messages appear on websites 
for a branch of the Canadian security services and 
the British MI5. This comes not only from the abil-
ity to simply understand what is being said, but to 
more effectively understand the perspective of the 
other person (sometimes referred to as cultural em-
pathy). The same benefit can be felt in more com-
mercial fields as well. International business will 
only continue to grow, and the ability to speak the 
language of your target location not only allows for 
a facilitated negotiation process, but the ability to 
delve deeper into material that may affect or shape 
your commercial undertaking. This is in addition to 
the personal relationship built and good faith earned 
by engaging with a foundational aspect of the oth-
er party’s culture. The emerging multipolar world 
provides a context that allows for such initiatives 
to yield substantial dividends. Regional languages 
that were once relatively irrelevant are now rapidly 
becoming major commercial languages.
 As much as many Americans may yearn 
for that era of monopolar dominance, that world no 
longer exists. Despite the continued importance of 
the United States internationally, it is no longer the 
international sine qua non. In order to best prepare 
ourselves to meet the challenges and opportunities 
of this new world, we must seriously consider ad-
dressing those aspects of our society that have per-
petuated, in the words of Dr. Zekeh Gbotokuma in 
an opinion piece for The Baltimore Sun, “chronic 
monolingualism.” 
 Legislation that allows for language require-
ments to be satisfied by computer programming 
classes may have the knock-on effect of perpetuat-
ing a trend that ill prepares American students for the 
modern world. In order to truly prepare ourselves to 
interact with the people of our modern multipolar 
world, we must take steps towards internationaliz-
ing our skills in addition to our viewpoints. I believe 
that serious and purposeful language learning is a 
critical first step towards achieving this goal. 
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A message of hope and inspiration couldn’t 
come at a better time. On February 27th, to 
celebrate Black History Month, the Black Law 
Students Association (“BLSA”) partnered with 
the Dean’s Office to bring the Honorable Judge 
Fern Fisher to St. John’s as a distinguished lec-
turer. Judge Fisher was Deputy Chief 
Administrative Judge for the New 
York City Courts and also served as the 
Director of the New York State Courts 
Access to Justice Program. Judge 
Fisher currently serves as Special As-
sistant for Social Justice Initiatives 
to the Dean of the Maurice A. Deane 
School of Law at Hofstra University 
and is a Visiting Associate Professor. 
 Dean Simons started off the 
event by reminding students that di-
versity, inclusion, and Black History 
should be celebrated 365 days of the 
year and not just during Black History 
Month. He also highlighted some of 
the events that BLSA and the Dean’s 
Office host throughout the year. 
 Judge Fisher began her mes-
sage of hope by discussing her child-
hood, her experiences growing up in 
a house with domestic violence, and 
the challenges of growing up in a sin-
gle-parent household. While all her 
friends were starting at law firms, 
non-profits, or public defender’s offic-
es, Judge Fisher’s first job after grad-
uating from Harvard Law School was 
working inventory at a local depart-
ment store in New York.  When she 
graduated, the legal job market was 
in good shape, unemployment was al-

most unheard of, and her law school’s career 
development office pledged to get her a job at 
any law firm she wanted. But Judge Fisher had 
no desire to work in a law firm. Her unwaver-
ing dedication and passion for public interest 
law guided her through law school, and she 
was determined to follow her dream. 
 Her dream was, and still is, to help peo-
ple secure one of the most basic needs—hous-
ing—and to change the overburdened housing 
court system in New York. Judge Fisher’s own 

experience growing up dealing with foreclo-
sure and eviction sparked this passion. In fact, it 
was right after her graduation from law school 
that Judge Fisher’s mother told her they would 
not be returning to the home she grew up in 
because it had been foreclosed. These experi-
ences shaped Judge Fisher and pushed her to 
achieve everything that she has accomplished 
in her career. Judge Fisher did not work at the 
department store for long. She soon secured 
a position as a Legal Services Attorney prac-

ticing in Manhattan Housing Court, con-
tinuing her journey to revamp the city’s 
housing court system.
 At a time in the semester where moti-
vation may be dwindling and morale may 
be low, Judge Fisher’s lecture was a time 
to reflect on the reasons that brought us to 
law school and how we hope to use our 
passion and talents in our future careers. 
For 1Ls in the thick of the hardest year 
of their law school career or for 3Ls in 
the midst of their last semester, we can all 
benefit from recharging and reenergizing 
our batteries through purpose-driven re-
flection. By reflecting on where we came 
from, what brought us here, where we 
want to go—and by looking at how far we 
have come—we can be intentional about 
how we want to give back to our commu-
nities. Even if it’s not through a career in 
public service, it is our duty as lawyers 
to find a way to make this world a better 
place. 
 Judge Fisher gave students some im-
portant advice: “Use your view of the 
world to guide what you do, no matter 
what area of law you practice in. All of 
the experiences that you’ve been through 
have shaped the person you are today. 
When you show up into the world every-
day, carry those experiences with you be-
cause that’s what makes you, you.” 

Celebrating Black History Month with the 
Honorable Fern Fisher

Students and Faculty Discuss
Controversial Topics
Rachel Postiglione
Staff Writer

Dozens of students and faculty members at-
tended the “Controversial Topics in 1L” round-
table discussion. The event, co-sponsored by the 
Women’s Law Society and the Criminal Law So-
ciety, occurred on February 27th—a time of the 
semester specifically chosen in order to prepare 
1Ls for their upcoming Criminal Law class units 
on rape and sexual assault.
 Chaired by Women’s Law Society Direc-
tor of Public Relations Jackie Mancini ‘20 and 
Secretary Angela Bonica ‘20, the “Controversial 
Topics in 1L” event started last year in response 
to some of the surprising and difficult interac-
tions that students had both during and after the 
in-class discussions of rape and sexual assault.
 “Some of the 3Ls in the Women’s Law 
Society thought that it would be valuable to pro-
vide a space for 1Ls to talk about their expecta-
tions for these discussions and for older students 
to recount their experiences and advice,” said 
Mancini.  “We held the event last year as an infor-

mal discussion and it went really well. This year 
we wanted to recreate that discussion and provide 
a space for people to discuss any other controver-
sial issues that came up in class.”
 After the opening remarks setting out 
ground rules for sharing experiences and opin-
ions, the discussion began with 1Ls offering 
some concerns that they had about addressing the 
topics of rape and sexual assault in class.  Many 
students voiced concerns about the perspectives 
of lawmakers and courts in the reading materi-
als, as opposed to more progressive and prevalent 
views today. 
 Next, students discussed the best ways to 
handle tough topics, and disagreements during 
and after class.  One helpful technique offered 
was to ask questions of students with different 
views, rather than become defensive of your own 
opinion. Students felt that engaging with their 
classmates facilitated a balanced discussion in 
an “intellectual way rather than a targeting way,” 
and allowed them to “engage with people they 
disagree with.”
 2Ls and 3Ls in attendance also shared 
their experiences and gave advice.  “Give your-
self extra time to do the readings and prepare to 

have an emotional reaction to the cases. Be mind-
ful going into it,” said Women’s Law Society 
Treasurer Allie Cabibbo ‘19.
 Criminal law professors, including Dean 
Simons, Professor Chiu, and Professor Levine, 
explained the different methods they use to teach 
and discuss these difficult topics. While some 
professors approach rape and sexual assault like 
any other criminal law unit, others allocate more 
time to the topic. They also conduct anonymous 
polling to test how the students really feel about 
each case. 
 Mancini and Bonica wrapped up the 
event by reminding students of various options 
and resources on campus for those who have ex-
perienced sexual assault or would benefit from 
counseling.  Going forward, the Women’s Law 
Society hopes to host more roundtable discus-
sions on other topics that are important to stu-
dents.
 Overall, 1Ls found the event helpful. “It’s 
a vital event to do,” said Sam Gagnon ’21. “It’s 
good to talk about these issues and it’s helpful to 
hear about everyone’s experiences. I’m glad that 
I came and I definitely feel more prepared for 
class.”

Michael Angelini
Editorial Editor

However unpredictable Donald Trump may be, he is certainly con-
sistent with his use of government shutdowns as a means of achiev-
ing his political goals. The federal government has only been shut 
down twenty-two times since its founding. A shutdown occurs when-
ever Congress refuses to pass an appropriations bill for the next fis-
cal year or when the President refuses to sign such a bill. President 
Trump has shut down the government each year he’s been in office, 
indicating a trend in executive conduct that can be observed by the 
world at-large—including transnational terrorist networks and oth-
ers trying to harm the public en masse.
 When the federal government shuts down, federal employees 
are divided into two categories: (1) non-essential employees, who 
are required to stay home from work; and (2) essential employees, 
like Transport Security Administration (TSA) officers, who are re-
quired to work without pay throughout the duration of the shutdown. 
The TSA, as one of the lowest-paying federal agencies and ranking 
303rd in morale among its executive counterparts, is especially im-
peded by government shutdowns in a way that needlessly exposes 
Americans to the risk of harm. Employing over 50,000 agents be-
tween Hawaii and Maine, the TSA is a massive bureaucracy with 
a diverse range of employees, and is tasked with detecting every 
weapon brought through security checkpoints at every American 
airport.  TSA agents have to sift through millions of bags each year 
and make even more split-second decisions about whether any given 
person poses a security risk to his or her fellow passengers.  
 The TSA, in balancing the fluid movement of travelers with 
its duty to protect them from harm, is bound to make an error ev-
ery once in a while. With that in mind, the results of administrative 
tests conducted by the Department of Homeland Security (DHS)—
in which DHS agents managed to smuggle weapons through TSA 
security in 95% of their attempts in 2015, and 70% of their attempts 
in 2017—aren’t necessarily as damning as they appear. Without the 
risk of a long-term prison sentence or the need to consider the mor-
al consequences of killing hundreds of civilians, the DHS agents 
involved may not have displayed the nervous or strange behavior 
characterizing typical suspects, making them abnormally difficult 
to discern. And as an agency that specializes in preventing domestic 
terrorism, they were probably attuned to the TSA’s blind spots in 
ways that terrorists are not.  
 But the TSA has never been infallible, and forcing its agents 
to come into work without pay is a poor means of achieving national 
security objectives. Without threat of force or imprisonment, refus-
ing to pay your employees despite having the ability to do so will 
not motivate them to work more diligently. If everyday experience 
doesn’t support this notion, the TSA’s conduct over the course of 
Trump’s December-January shutdown certainly does. On any given 
day throughout the shutdown, one in ten TSA employees called out 
sick—including many TSA employees who were financially incapa-
ble of coming into work. As an agency tasked with sifting through 
millions of personal effects for abnormalities and protecting every 
passenger that boards an airplane from violence, any staffing short-
age is problematic.  But another ten-percent shortage in the future 
may be catastrophic. 
 Hijacking and weaponizing an airplane bound for Ameri-
can cities is considered a trophy of sorts by multinational terrorist 
groups, and it’s reasonable to assume America’s soon-to-be mass 
shooters will follow suit and begin targeting airplanes if provided 
the opportunity to do so.  Consequently, depriving a vulnerable fed-
eral agency of necessary funding is an effective means of ensuring 
future harm, but isn’t good for much else. Few objects could be (or 
have been) more predictable targets for senseless destruction than 
airplanes, and in this scenario, resisting the obvious will almost cer-
tainly result in hundreds of deaths. If a President is going to shut 
down the federal government in order to accomplish national securi-
ty objectives, he or she should, at the very least, bolster national se-
curity. Instead, President Trump’s routine utilization of government 
shutdowns only exposes vulnerabilities in our national-security in-
frastructure. 

Government
Shutdowns & the 
TSA: A National
Security Concern
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Women on the Bench: An Evening Filled 
With Confidence
Heather F. Lewin
Staff Writer

With 110 RSVPs for the event, plenty of St. 
John’s law students eagerly came to hear four 
incredibly intelligent, dedicated, and driv-
en women speak. Four judges were invited to 
speak at the event: Margaret L. Pecoraro, U.S. 
Administrative Law Judge with the Queens 
Office of Hearing Operations; the Honorable 
Genine Edwards, Supreme Court Justice of the 
2nd Judicial District in New York; Hon. Lisa A. 
Sokoloff, Acting Supreme Court Justice in New 
York County Supreme Court; and Hon. Lenora 
Gerald, New York City Criminal Court Judge. 
 All of the honorees discussed their in-
dividual stories and paths to becoming judges. 
However, a similar theme remained clear: con-
fidence. Each judge made clear how important it 
was to have faith in oneself to accomplish one’s 
goals. For example, Judge Sokoloff discussed 
that when she was elected to the bench in 2012, 
none of her other colleagues would address de-
fendants by their name in the courtroom. She 
chose to do so. Her supervising judge and other 
judges questioned and challenged her atypical 
protocol. However, Judge Sokoloff persisted. 
Years later, other judges began doing the same, 
following the path forged by Judge Sokoloff. 
Similarly, Judge Gerald recalled her difficult 
transition from an intern to a court attorney 
where many of her male colleagues continued to 
disrespect her due to her gender. She expressed 
how important it is to stand your ground and 
persevere when facing adversity. 
 All the judges also shared particular 
cases that stood out to them throughout their 
careers. In particular, Judge Sokoloff discussed 

the case of a homeless man who was constantly 
arrested for stealing food. Judge Sokoloff or-
dered the man into a three-day program where 
the parties involved quickly realized that he 
was entitled to Social Security benefits. When 
she saw him again, she claimed he was almost 
unrecognizable: healthier, cleaner, and happier. 
Judge Sokoloff was proud that she was able to 
help change the life of someone who the system 
had otherwise given up on.
 The judges were able to offer the Wom-
en’s Law Society members and other attendees 
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of the event a variety of advice for their future 
legal careers. Judge Pecoraro and Judge Ed-
wards both discussed how important it is as an 
attorney to be prepared and respectful in the 
courtroom. Additionally, Judge Edwards em-
phasized the importance of having a mentor, 
joining different legal associations, and dress-
ing professionally. 
 Overall, the On the Bench Program was 
an exceptional way for St. John’s students to 
learn from successful, intelligent, and inspiring 
women. 

Students 
Spend Spring 
Break Behind 
Bars…Working 
Pro-Bono in a 
Family
Detention
Center

Jeremy Ashton
Staff Writer

As American Airlines apologized, again, for the 
four-hour delay on our trip back from San Antonio, 
we all laughed, joking about how we should just head 
back to Karnes City, Texas, since we were clearly 
never getting home. I and ten other first- and sec-
ond-year St. John’s Law students had just spent our 
Spring Break in San Antonio, Texas, volunteering 
with Refugee and Immigrant Center for Education 
and Legal Services (RAICES), thanks to St. John’s 
Public Interest Center. We spent the week doing le-
gal research and composing memos for the non-prof-
it’s legal team, which does awesome and important 
work, including advocating for immigrants and refu-
gees, providing free and low-cost legal services, and 
attempting to end the Department of Homeland Se-
curity’s current policy of detaining children who are 
under three years old. 
 RAICES also assists those seeking asylum 
with their “credible fear interview”—an interview 
with the ICE asylum office in which detainees attempt 
to establish their fear of returning to their former 
country. If they “pass” this interview, the individual 
and their children should be released from detention 
to start the asylum claim process through the court 
system and periodic ICE check-in meetings. Howev-
er, a few days before our departure from New 
York, the entire “credible fear interview” pro-
cess was altered, with ICE shifting to a less 
clear, more arbitrary system of releasing peo-
ple from the Karnes facility without holding 
the interview. 
 Initially, this change was disorienting 
for us, as the system we had just been trained 
to work within was no longer operating in the 
same way. However, we were all determined 
to assist RAICES with its overall mission of 
helping refugees and migrants. With our old 
schedule tossed out, the ten of us began work 
on Monday at the RAICES legal team’s office, 
filling up a conference room with ideas as we 
collaborated on memos for the staff in order 
to help them make new arguments in immi-
gration court and navigate the unannounced 
and inconsistent shifts in ICE detention and 
release polices. For example, ICE’s Karnes 
City facility housed women and children this 
time last year, but now holds men and boys 
exclusively.
 The RAICES legal team decided 
the best way for us to spend our first day in 
Texas was to help them dive into policy argu-
ments that could be used in upcoming hear-
ings in immigration court. For example, the 
team asked us whether a court loses subject 
matter jurisdiction over an asylum case when 

the judge fails to review the case before the statuto-
ry seven-day deadline. Our non-binding answer was 
yes, though the RAICES legal team will be the ones 
to ultimately confirm that determination and use it in 
future courtrooms. 
 The other primary memo we worked on was 
more technical. In order to claim asylum, an individ-
ual must show: 
(1) Persecution or a well-founded fear of persecution;
(2) Harm or threats that are motivated by either Race, 
Religion, Nationality, Political Opinion or their mem-
bership in a “particular social group”;
(3) That they cannot move away from the threat with-
in their country;
(4) Their prior country’s government can’t or won’t 
protect them; or 
(5) Risk of future torture by the government.
 Building off these basics, we assisted in con-
structing the legal argument that a person seeking 
asylum should be able to claim that his or her refusal 
to pay off the gangs terrorizing his or her communi-
ty by demanding cash is an imputed “political opin-
ion” and makes him or her part of a “particular social 
group” for the purposes of an asylum claim. If judges 
accept this as a valid categorization, it would greatly 
boost the chances of asylum being granted for many 
people. Using that same doctrine, we also considered 
whether there are certain keywords that clients can 
utilize to establish their credible fear more generally 
and whether land-owners could also be considered a 

“particular social group” for the purposes of an asy-
lum claim. 
 We also had the opportunity to spend time 
observing proceedings in immigration court and pro-
vide direct legal services for detainees within the ICE 
family detention facility in Karnes City. There, we 
saw the real-life impact of the policies and statutes 
we had spent the previous workdays researching and 
writing about. As Daniela Nauffal, ’20 explained af-
ter working with several clients who had turned to 
RAICES for help, “At a time where ICE is purposely 
giving out false information to those detained in an 
attempt to strip them of their rights, the work of or-
ganizations like RAÍCES is vital to make sure people 
understand their rights and processes they need to fol-
low in order to continue their quest for a better life in 
the US. It was a pleasure to help with that goal, even 
in a minor way.” 
 I think the sentiments of the students who 
took the trip can be succinctly summed up by the re-
flections of Eric Dang, ’21, one of the 1Ls on the trip: 
“What an incredibly rewarding experience—to see 
the people who our legal knowledge and skills will 
directly help.” 

For more information about RAICES, and how to use 
your own legal expertise to support immigrants and 
refugees, visit https://www.raicestexas.org. 
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OUTLaws and Allies Fight to Outlaw the 
Gay/Trans Panic Defense

Matt Dean
Staff Writer

In May 2001, Ahmed Dabarran, an Assistant 
District Attorney in Fulton County, Georgia, was 
bludgeoned to death in his own home. The de-
fendant confessed to killing Dabarran but argued 
that he did so in order to protect himself against 
Dabarran’s unwanted sexual advances. Although 
a medical examiner testified that Dabarran was 
asleep at the time of the murder, a jury acquitted 
his killer. 
 Defendants who are charged with violent 
crimes against LGBTQ victims can, in forty-sev-

en states (including New York), legally use the 
gay/trans “panic” defense to mitigate their cul-
pability. The defense is a legal strategy that asks 
the jury to find that a victim’s sexual orientation 
or gender identity is so provocative that it can ex-
cuse a defendant’s loss of self-control. A non-vi-
olent romantic overture, something that would be 
seen as routine and unremarkable coming from a 
heterosexual person, becomes an excuse for the 
assault or murder of an LGBTQ person.
 On March 13, OUTLaws and its allies 
in the Coalition of Social Justice, Public Inter-
est Center, APALSA, BLSA, LALSA, SALSA, 
Women’s Law Society, The American Constitu-
tion Society, and the Federalist Society hosted a 
discussion centering on the gay/trans panic de-

fense. The event, enti-
tled “Valid Defense or 
LGBT Discrimination? 
A Conversation Regard-
ing the Gay/Trans Panic 
Defense,” featured guest 
speaker Matthew Skin-
ner, Executive Director 
of The Richard C. Failla 
LGBTQ Commission of 
the New York Courts. 
 Mr. Skinner works 
closely with the senior 
court system leadership 
in efforts to promote 
equal participation in, 
and access to, the courts 
and legal profession by 
all persons, regardless 
of their sexual orienta-
tion, gender identity, or 
gender expression. Prior 
to assuming his current 
position with the Office 
of Court Administration, 
Skinner led the LGBT 
Bar Association and 
Foundation of Great-
er New York (LeGaL) 
for four years, litigat-
ed at Proskauer Rose 
LLP, and clerked for the 
Honorable Richard K. 
Eaton at the U.S. Court 
of International Trade. 
Skinner graduated mag-
na cum laude from both 
the University of Notre 

Dame and Albany Law School. 
Skinner began the event by discussing the appli-
cability of the gay/trans panic defense in New 
York State. Under state law, it is an affirmative 
defense to murder that the defendant acted under 
the influence of an extreme emotional disturbance 
for which there was a reasonable explanation or 
excuse. A defendant is free to argue that, given 
his victim’s sexual orientation or gender identity, 
a sexual advance or even a casual flirtation was 
an objectively reasonable cause of extreme emo-
tional disturbance. 
 According to Skinner, the last defendant 
in New York who used this defense was James 
Dixon. In August 2013, Dixon met and flirted 
with Islan Nettles on the street in Harlem. After 
Dixon became aware that Nettles was transgen-
der and his friends mocked him, he became en-
raged, punched Nettles in the face, and contin-
ued beating her after she fell to the ground. The 
assault caused head injuries that led to Nettles’ 
death. 
 Skinner explained that Governor Andrew 
Cuomo has been trying to ban the use of the gay/
trans panic defense in New York. His efforts so 
far have been unsuccessful. Last year, Assembly-
man Joe Lentol (D-50), who chairs the Assem-
bly’s Codes Committee, removed the ban pro-
posal from Cuomo’s budget. Lentol claimed that 
members of both houses were reluctant to carve 
out a single exception to the extreme emotional 
disturbance defense. 
 Only three states—California, Rhode Is-
land, and Illinois—have explicitly banned the 
gay/trans panic defense. 
 According to Skinner, opponents of ban-
ning the defense argue there is a risk that defen-
dants will be acquitted entirely unless the defense 
is available to mitigate their charges. Opponents 
also argue that the defense isn’t used widely 
enough to justify legislative action. Proponents 
of the ban argue that the defense withholds jus-
tice from LGBTQ victims of violence and mur-
der and promotes the message that LGBTQ in-
dividuals’ lives are worth less than the lives of 
heterosexual and cis-gendered individuals. 
 OUTLaws and the event’s cosponsors 
also conducted an informational tabling event 
and gathered signatures on a petition urging the 
adoption of the Gay and Trans Panic Defense 
Prohibition Act of 2018. Senator Ed Markey and 
Representative Joe Kennedy introduced the act in 
2018. It would ban the use of the defense in fed-
eral courts. 
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Matt Dean
Staff Writer

As recently as 2006, neither St. John’s nor its law 
school had an LGBTQ affinity group. According 
to Dean Cunningham, the university, in harmony 
with its Vincentian mission, approached LGBTQ 
issues by focusing on crisis intervention and min-
istry to LGBTQ students in emotional need. The 
school did not, however, go so far as sponsoring an 
affinity group. 
 In 2006, Linsey Routledge, a 2L at the time, 
saw the need for such a group. She approached 
Professor John Q. Barrett for help and advice in 
filling the gap. Having done research for Laurence 
Tribe in preparation for National Gay Task Force v. 
Board of Education, a gay rights case in which the 
Court of Appeals for the Tenth Circuit struck down 
as overbroad a portion of an Oklahoma law that 
punished “homosexual conduct,” Professor Barrett 
had an interest in LGBTQ issues. He found it easy 
to say yes to Routledge’s request. With his advice 
and the support of Dean Mary Daly, Routledge and 
a small group of students drafted a constitution and 
formed an LGBTQ affinity group, then called the 
Gay and Lesbian Law Association (GALLA). 
 According to Professor Barrett, Dean Daly 
and the law school were entirely supportive of 
GALLA. “There was never any institutional re-
sistance here in the law school,” Professor Barrett 
recalled. “It’s a human rights issue. It’s an equal cit-
izenship or subordination question, I think. There 
are lots of legal issues and lots of things that are 
relevant to law practice that touch on gay and les-
bian rights.” At the time of GALLA’s inception, for 
example, same-sex marriage was constitutionally 
or legislatively banned in forty-two states, with 
only Massachusetts offering full marriage equal-
ity. Aside from the constitutional issues, the law 
thus touched the lives of LGBTQ couples in many 
ways, given that they had to make contracts to pro-
tect their relationships, take extra steps to ensure 
their rights of inheritance, and clear additional hur-
dles in the adoption process. From the perspective 
of the law school, such issues are very much “in 
our ballpark,” as Professor Barrett puts it. 
 Dean Cunningham agrees: “Discussions 
about equality under the law, regarding marriage 
and otherwise, fit well with the academic aims of 

the law school.” It is perhaps for this reason that 
the law school led the university as a whole in 
sponsoring an LGBTQ affinity group. In February 
2012, undergraduate students presented universi-
ty administrators with a 1,400-signature petition, 
demanding the creation of such a group. Even so, 
Spectrum, the LBGTQ group for St. John’s under-
grads, was not formally chartered until September 
2014.
 Although the university’s administration 
was slower than the law school’s to approve an 
LGBTQ affinity group, Dean Cunningham stressed 
that the culture at St. John’s is a supportive one and 
that it has become even more welcoming and in-
clusive over time. “There are a lot of misconcep-
tions out there that Catholic schools are anti-gay,” 
he said, “and I have never experienced that, partly 
I think because the university’s mission is special. 
It’s Vincentian. It’s very much service to others.” 
 This emphasis on service has allowed the 
law school to create a diverse and inclusive com-
munity with respect to LGBTQ issues. “Dean Si-
mons has really placed an emphasis on creating and 
maintaining a culture where all students feel sup-
ported,” Dean Cunningham shared. “If a student 
chooses to be out, they’re going to be supported by 
other students, but also by the faculty, staff, and ad-
ministration.” For example, the law school now has 
gender-neutral restrooms on the fourth floor. The 
law school’s registrar, Ann Hurt, has been a leader 
within the university in developing processes that 
support transgender students in transitioning.
 In October 2017, GALLA changed its name 
to OUTLaws and Allies to better reflect its mission 
of welcoming all law students, not just those who 
identify as gay or lesbian. The name change ini-
tiative, which was driven by last year’s president, 
Joshua Beckham, also reflects a trend toward that 
name among similar groups at other law schools. 
In that same year, Professor Barrett resigned as the 
organization’s faculty advisor and passed the torch 
to Dean Cunningham, who took over as faculty ad-
visor at the start of this academic year.
 Under the old name and the new, it has 
been OUTLaws’ mission to build a safe and tol-
erant environment within the law school. Kristo-
pher Peters, a 2L and Vice President of OUTLaws, 
says, “Coming to law school, I was surprised at the 
sense of relative ‘novelty’ of being an openly gay 
individual. I found myself frustrated by the implicit 
pressure I felt to not be openly myself. Promoting 

an inclusive environment where being yourself 
feels natural has been my primary goal as Vice 
President this year.” Toward that end, OUTLaws 
hosts monthly social events, discussion panels, and 
alumni networking events. For example, in Sep-
tember 2018, OUTLaws hosted a Q&A with the 
Honorable Paul Feinman, the first openly gay judge 
on the New York Court of Appeals. This semester, 
OUTLaws hosted a panel discussion and network-
ing event at which alumni discussed the challenges 
they have faced as openly LGBTQ lawyers. Events 
like these work together to raise awareness among 
non-LGBTQ students and to help LGBTQ students 
feel comfortable if they choose to be out.
 OUTLaws also advocates for social 
change. Katherine Vidmar, the 1L representative of 
OUTLaws, shared, “To me, it’s so important to be 
visible and proud, and the OUTLaws chapter al-
lows me the space to advocate for the community I 
am a part of.” For example, during the law school’s 
blood drive in September 2018, OUTLaws con-
ducted a tabling event in the cafeteria and collected 
signatures on a petition protesting the FDA’s gay 
blood ban. This semester, OUTLaws also hosted an 
event on the gay panic defense and co-sponsored 
panels discussing asylum seekers and employment 
law.
 As Professor Barrett explained, “The legal 
profession serves the general public. The gener-
al public is a world of diversities. To be good for 
the world, we should first reflect the world. We 
shouldn’t close ourselves off to our fellow brothers 
and sisters, because we’re going out to serve them 
as lawyers.” Jeremy Ashton, a 1L and active mem-
ber of OUTLaws, said, “Using the law as a tool of 
systemic change requires people power. It requires 
community. OUTLaws provides the crucial com-
munity needed to even begin to make a change and 
have justice be more than just a lofty ideal plastered 
on courthouse walls.” 
 OUTLaws and Allies is a vital part of the 
diverse and welcoming community of St. John’s 
Law. As diversity and inclusion have over time 
become more central to the mission of St. John’s 
Law, the importance of affinity groups like OUT-
Laws has grown. By encouraging openly LGBTQ 
students to grow as leaders while also represent-
ing their authentic selves, the organization plays a 
unique role in preparing those students to carry the 
message of diversity and inclusion into the legal 
profession.  

OUTLaws and Allies: Building a Diverse 
and Welcoming Community

MATT DEAN
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Anthony Nania
Staff Writer

If it reads easy, it wrote hard.”  In Point Made, 
Ross Guberman emphasizes the difficulty in writ-
ing easily readable and well-written legal briefs.  
Guberman stresses the need to work smart, le-
veraging a scientific yet artful approach to each 
writing task.  And one of Point Made’s underlying 
themes is writing to your audience, factoring in the 
different needs of that audience, and tailoring your 
writing to those needs. 
 Throughout law school, I have always 
wondered about writing to a specific audience, es-
pecially considering the audience comprises a vari-
ety of readers.  This led to a conversation I had with 
Professor Rachel Smith about Guberman’s points 
and, specifically, about audience-writing.  We dis-
cussed how the legal audience comprises several 
different actors: law students, professors, associ-
ates, partners, and judges.  Wrapping up our dis-
cussion, Professor Smith said, “We are constantly 
writing primarily for an audience of one.”
 The lightbulb went off.  I envisioned writ-
ing an article to help students like me develop the 
skill of audience-writing.  I sought out several Le-
gal Writing professors to gather critical pointers 
that both students and practitioners should keep in 
mind while writing.  And while each “audience of 
one” differs, there is at least one commonality: all 
readers appreciate good writing.
 So, here are several Legal Writing profes-
sors’ suggestions to consider, whether you are writ-
ing an assignment for Legal Writing, a memo for 
your internship, or a brief for a court:
Write for your audience.  This may be self-ex-
planatory, especially given the article’s title, but it is 
important to think about who will be reading your 
writing.  Think about what your audience knows 
and what it does not know. Then fill in the blanks.  
For example, a federal judge sitting in New York 
already knows that Third Circuit decisions are not 
binding.  But he or she has a large caseload, so you 
should seek to distinguish your case from the hun-
dreds of other cases. 
How do you learn what an audience wants?  
Work for them.  Intern for a judge or a practitioner.  
And if you cannot work for them, use the internet.  
For example, Bryan Garner, the Editor-in-Chief of 
Black’s Law Dictionary, hosts a blog called Law-
Prose.org that focuses on legal writing.  LawProse’s 
YouTube channel has a video archive of interviews 
with about 100 different judges, lawyers, and writ-
ers.  Investing time to browse through resources 
such as LawProse may pay big dividends.

Write like a normal person—not a lawyer. Avoid 
legalese, Latin, and word wasters. Be confident in 
being succinct.  Practice!
The facts are where it’s at; the law is overrated.  In 
practice, most cases turn on the facts, not a novel 
issue of law.  Learn how to present facts effective-
ly—whether your writing is objective or persua-
sive. 
Have confidence in knowing that you need to 
do more research.  The first step is determining if 
the case law is settled on a legal issue as it relates 
to your specific facts.  How?  Turn to secondary 
sources and the hierarchy of authority.  Think about 
the application of precedent.  And practice those 
applications by working out problems and then 
seeking out feedback.
Be organized.  Any reader appreciates a well-orga-
nized document that guides the reader effortlessly 
through the argument.  Use roadmaps, headings, 
signals, and transitions where appropriate to help-
fully guide the reader. 
Topic sentences are key.  Your topic sentences 
should be strong, short, and meaningful. Avoid top-
ic sentences that just take up space—for example, 
“Numerous courts have analyzed how a plaintiff 
can use temporal proximity to prove causation.”  
This sentence doesn’t really say anything—so why 
write it?
Don’t define completely obvious terms (unless 
you are drafting a contract).  Lawyers tend to 
love defining things, like the following:  Plaintiff 
Anthony Nania (hereinafter “Plaintiff” and “Na-
nia”).  Who is this definition for?  It is obvious the 
plaintiff will be referred to either by his name or 
Plaintiff.  The definition is unnecessary and odd. 
Show; don’t tell.  Avoid filling your paper with 
adjectives and adverbs.  Prove your point with de-
tailed facts and reasoning.  If something is clear, 
don’t say it is clear.  Show it is clear.  In Point 
Made, Guberman stresses “let[ing] choice details 
speak for themselves.”  He points to Chief Justice 
John Roberts’ brief in Alaska v. EPA as an excellent 
example of showing rather than telling.
Write like Justice Kagan and Chief Justice John 
Roberts.  As mentioned above, Guberman, and 
many others, are big fans of Chief Justice Roberts’ 
writing.  Justice Kagan also writes incredibly well; 
just do what they do!  A good place to start is to 
read Justice Kagan’s opinion in Fry v. Napoleon 
Community Schools, 137 S. Ct. 743 (2017). 
 For examples of more specific audiences, 
consider the following tips:
A memo to the file (progress report):  A supervis-
ing attorney may ask for an informal memo giving 
a status report on a case.  It is important to use first 
and last names when referring to clients, even if 
the correspondence is currently between you and 

an associate or partner.  Sometimes, the reports are 
sent to the clients as well, so referring to a client as 
Mr. or Mrs. [first and last name] is the most profes-
sional and preferable method. 
An affidavit for the court:  When writing affida-
vits that summarize the facts of your client’s case, 
be sure to maintain a level of formality, even if your 
client uses colloquial expressions.  Refer to your 
notes from a client interview, but avoid copying the 
affidavit verbatim.  A good resource to consider is 
Writing for Law Practice: Advanced Legal Writing 
by Elizabeth Fajans, Mary Falk, and Helene Shapo. 
An assignment for a supervising attorney:  Be a 
ghost writer.  The more your work sounds like your 
senior associate’s or supervising attorney’s work, 
the more they will like it.  How do you know what 
they like? Retrieve files from earlier work written 
by that associate or supervisor.  Read that work 
carefully and consider how they wrote it.  Think 
about the choices they made.  Of course, don’t 
copy bad habits, but adjusting your sails to the style 
of the ship’s captain can make life a lot easier!
 Although your primary audience is an au-
dience of one, keep in mind that multiple audiences 
may, and likely will, read your work.  For example, 
your work may end up before a judge in discovery 
or it may be shared with other clients, colleagues, 
or even the public.  Be careful to consider and to 
check the content, tone, and overall look of your 
writing with the possibility of any number of peo-
ple seeing it.  This applies to anything you put in 
writing, whether it is a memo to a partner, an email 
to an associate, or even a text between colleagues. 
Conscientious thinking will both improve your 
writing and best serve the needs of both your client 
and your boss.
 Ultimately, writing is the crux of law prac-
tice.  The best way to improve your writing skills 
is to keep practicing and to seek out valuable feed-
back.  These suggestions are only the tip of the ice-
berg; there are plenty of resources available, rang-
ing from professors to practitioners and from books 
to blogs.  Take advantage of your relationships, and 
take the time to forge relationships with mentors.  
And while this article addresses an audience of 
one, I hope it may help the audience of many who 
read it by providing a glimpse of what good writ-
ing entails. As Guberman writes at the end of Point 
Made, “thank you—and happy writing!”

I want to thank Professor Smith for helping me 
develop this idea and for her contributions to the 
article, as well as Professors Boyle, Castello, Cun-
ningham, and Montana for contributing their Le-
gal Writing suggestions. Thank you all for your 
time and thoughts. 

An Audience of One
EDITORIAL

New FDA
Approved Law 
School Rx
Side effects may include headache, dizziness, 
nausea, depression, vomiting, and grinching.
Illustrated by Adam Myren

Deans & International Dispute
Resolution: European Edition
Shandy Abraham
Staff Writer

While most members of the St. John’s Law 
community in January were still enjoying win-
ter break and celebrating the beginning of a new 
year, a group of 20 students were preparing to 
embark on a journey to Europe for the annual 
Dean’s Travel Study Program. This year’s focus 
was on Comparative Legal Systems: Internation-
al Dispute Resolution. The trip was led by Pro-
fessor Christopher J. Borgen, Associate Dean for 
Administration and Graduate Studies Sarah Jean 
Kelly, and Associate Academic Dean Michael 
A. Perino. Over the course of 11 days, the group 
traveled to Amsterdam, The Hague, Brussels, and 
Paris. 
 The first few days in Amsterdam includ-
ed academic lectures, meetings with local lawyers 
and business leaders, and tours of historic sites. 
The adventures continued with a trip to The Hague 
and a visit to the Peace Palace, where the students 
learned about the International Court of Justice 
and the International Criminal Court. The students 
also visited the T.M.C. Auser Instituut. Students 
were exposed to various mechanisms of interna-
tional dispute resolution throughout these excur-
sions. The group studied the International Court of 
Justice’s role in dispute resolution between states 
and the International Criminal Court’s prosecution 
of individuals for grievous international crimes, 
including war crimes and crimes against human-
ity. 
 The next stop was Brussels, where the 
group had the opportunity to visit the new NATO 
Headquarters, which opened in 2017. NATO is 
an international political and military alliance be-
tween 29 North American and European countries. 
The alliance constitutes a system of collective 
defense, whereby its independent member states 

agree to mutual defense in response to an attack 
by any external party. Before meeting with Steven 
Hill, Legal Advisor and Director of the Office of 
Legal Affairs at NATO Headquarters, the group 
was given a tour of the brand-new building. The 
architecture reflects the purpose of the building 
and is designed to encourage discourse and open 
discussion among members.
 The final stop was Paris, where the stu-
dents visited leading law firms involved in in-
vestor-state dispute resolution, attended a lecture 
at the world-famous Sorbonne University, and 
explored cultural landmarks. Overall, the study 
abroad program was an enriching experience for 
the participants, and they returned to the United 
States with new perspectives regarding the legal 
profession on a global scale.  
 When asked about the trip, the participants 
were thrilled to share their experiences and per-
spectives. Janelle James, ’19 likened the Dean’s 
Travel study trip to a law school senior trip. “We 
had the opportunity to actually visit historic, glob-
al, legal tribunals, such as the ICC and the ICJ that 
we studied in class,” she explained. “We also had a 

NEWS

once in a lifetime experience—visiting the NATO 
headquarters in Brussels and discussing foreign 
policies with global changemakers.” She added, 
“However, the best part about the trip was spend-
ing time with my fellow classmates and getting to 
know the Deans better, while enjoying the differ-
ent cultures of France and the Netherlands.” 
 Allie Cabibbo, ’19 shared similar senti-
ments. She believes that the Dean’s Trip might end 
up being the best class she has ever taken. “Even 
months later, I am still reveling in what an amaz-
ing trip it was,” she said. “We learned so much 
about international dispute resolution in such a 
small time frame, but it did not feel overwhelm-
ing because it was so engaging. I cannot believe 
how much I did not know. The chance to go inside 
NATO headquarters was once-in-a lifetime; I felt 
like 007. I now understand what I read in the news 
more after going on the trip. Also, Professor Bor-
gen was bursting at the seams with enthusiasm and 
it was nice to see. I am so grateful that St. John’s 
values international studies this much and I highly 
recommend this study abroad trip to all interested 
students!” 

COURTESY KRISTEN TIERNEY

FBA Hosts “How to Succeed in Your 
Summer Internship” Event
Rachel Harris
Staff Writer

On the evening of March 11th, students filed into 
the Atrium ready to hear about how to succeed in 
their summer internships. Even before the Feder-
al Bar Association event began, it was evident that 
many of the students had summer success on their 
minds. Students throughout the room milled around 
in professional attire, making connections with both 
the panelists and alumni. 
 Alexa Major, a 1L student who will be in-
terning in the U.S. Attorney’s Office for the East-
ern District of New York this summer, attended the 
event. “It’s always great to hear about the expecta-
tions—from dress code to arrival to personal connec-
tion,” Major said. “Some things don’t get discussed 
enough, but they are all vital.”
 Throughout the FBA-sponsored event, 
“How to Succeed in Your Summer Internship,” stu-
dents were given the opportunity to hear from profes-
sionals in the legal field about everything from pro-
fessionalism to attire to what questions should and 
should not be asked during internships. 
 The panel consisted of three panelists, all of 
whom are St. John’s School of Law alumni: Evan 
Barouh ‘87, Hon. Joanna Seybert ‘71, and James 
Wicks ‘89. “Events like these really are a collabora-

tive event that focus on turning 1Ls into lawyers,” 
said Paul Tsenesidis, ’19, the current president of the 
student division of the Federal Bar Association at the 
law school. 
 James Wicks (Partner, Farrell Fritz) men-
tioned the primary attributes that help summer interns 
shine. “Work hard,” he said. “It won’t go unnoticed.” 
Other key factors he noted are a willingness to learn 
and positivity. He later went on to discuss profession-
alism, noting that, beyond appearance, professional-
ism also applies to how interns write and speak. 
 Later in the evening, Judge Seybert (U.S. 
District Court Judge for the Eastern District of New 
York) debunked a common attitude associated with 
summer internships: competition. Judge Seybert, 
who has served as a federal judge for 
more than twenty-five years, stated, 
“It really will be noticed if you take 
the time to help others who are strug-
gling—especially your fellow in-
terns.” Wicks echoed this point: “You 
rise and fall on your own, but success 
can hang on how you work together.”
 When asked about request-
ing feedback during an internship, 
all three panelists emphasized a key 
theme: communication. “When ex-
periencing roadblocks when you’re 
working on a project, whatever that 
may be, the best thing you can do is 

express what you have so far and then ask for feed-
back,” said Evan Barouh (Former Senior Trial Attor-
ney, U.S. Department of Labor).
 Barouh, who has more than forty years of 
experience in labor relations, also noted, “There is no 
harm in asking what is acceptable if you are doing 
something new. What matters most is that you show 
curiosity and make sure your desire to deliver comes 
across to the employer.” 
 When asked what she would do differently 
if she could relive her own 1L summer internship, 
Judge Seybert noted, “The main thing to do is enjoy 
it. It teaches you who you are and how you want to 
be perceived. It both molds your future and helps you 
to ask questions.” 
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In 1998, it was nearly impossible to avoid Semi-
sonic’s “Closing Time.”  The song was nomi-
nated for the Best Rock Song award at the 41st 
Annual Grammy Awards and was so ubiquitous 
that over a decade later, a popular music journal-
ist penned a column deeming it the ideal song 
for films looking to evoke feelings of the time.  
However, its success isn’t only a result of mem-
orable hooks and pleasing melodies; it is also 
due to over $1 million in “pay-for-play” money, 
or “payola”—payment in exchange for expo-
sure through radio—spent by the band’s record 
label.  The omnipresence of “Closing Time” 
showed that a major record label could buy a hit.  
This wasn’t an anomaly.  These practices are 
so common that in an op-ed piece for The New 
York Times, the drummer of Semisonic, Jacob 
Slichter, discussed an industry insider’s difficul-
ty imagining new bands getting played without 
the assistance of payola. For generations, pow-
er players in the music industry have controlled 
which artists audiences heard.  One radio pro-
gram director received $100,000 in exchange 
for giving access to his stations’ playlists.  When 
asked about whether payola plays a role in the 
success of a song, legendary crooner Tony Ben-
nett replied, “Absolutely. It costs a lot of money 
to make something famous.”  A further dispir-
iting reality is that the artists often foot the bill 
themselves, whether they like it—or even realize 
it—or not.  
 The practice of payola may seem like 
a relic of a bygone era when radio was the key 
source of music distribution.  Unfortunately, as 
listeners increasingly use digital sources such as 
Spotify to consume music, the pitfalls of payola 
have once again begun to rear their heads.  As the 
Federal Communications Commission does not 
regulate digital music services, payola rules do 
not apply to them.  This is especially significant 
because playlists on Spotify now rival or exceed 
the power of radio when it comes to breaking 
new songs and artists.  Spotify vigorously de-
nies any impropriety in curating or promoting its 

playlists, but the potential for abuse remains.  
 Payola causes numerous problems.  By 
allowing major record labels to control the air-
waves, either via broadcast radio or digitally, the 
balance of power shifts from artists into the hands 
of a small number of entities.  The incentive to 
create unique work that defies the status quo is 
diminished; artists who do so are less likely to be 
able to make a living.  Silencing artistic voices 
has a palpable impact on the development of art 
and, in turn, our country’s culture.  Payola can 
also have racial implications, as diverse artists 
may not have access to airwaves in the interest 
of making safe, familiar music to appeal to the 
widest consumer base.  To prevent the dilution 
of culture and to protect major corporations from 
dictating the future of music, the United States 
government must address these problems of pay-
for-play in a new digital context. 
 The music industry is not always a meri-
tocracy.  Commercial success is not directly con-
nected with talent—many variables are factored 
into an artist’s success.  The largest obstacle is 
finding an audience.  Those who control the air-
waves and stages across the nation can make or 
break an artist by determining how much expo-
sure audiences have to that artist’s work—an 
arrangement that is ripe for abuse, which came 
to fruition in the form of payola.  The policy of 
buying radio airtime was first addressed in the 
Communications Act of 1934, which requires 
disclosure of sponsorship in exchange for air-
time, and was later amended in 1960.
 The commonplace nature of the practice, 
however, did not become a major scandal until 
the late 1950s.  Alan Freed, radio pioneer and 
alleged source of the term “rock and roll,” is per-
haps the most notorious case of payola in Amer-
ican history.  Freed’s willingness to play rock 
and roll music helped him grow an audience and 
become incredibly influential, but it also led to 
controversy—he was accused of causing “juve-
nile delinquency,” and a television show he host-
ed on ABC was canceled after it featured Frankie 
Lymon dancing with a white girl.  In 1960, Freed 

was among eight individuals arrested for partak-
ing in payola, but due to his outspoken nature 
and prominence in the radio industry, Freed was 
seen by many as the face of practice.  
 After the hearings of the 1960s, Con-
gress buttressed the Communications Act to pre-
vent future payola abuses.  Unfortunately, these 
measures did little to prevent those with money 
and power from influencing radio playlists.  As 
recently as 2005, then-New York State Attorney 
General Eliot Spitzer cracked down on payola 
in the radio industry, with Sony, Warner, and 
Universal all paying multimillion-dollar fines.  
However, as the prominence of radio as the pri-
mary vehicle for music has declined, the focus of 
payola has shifted toward streaming music—the 
practice of “playola.”
 In recent years, the emergence of mp3 
players and smartphones revolutionized the 
means through which audiences enjoyed music, 
erasing the need for physical media.  The early 
years of the 2010s saw an explosion of streaming 
and on-demand music services   (including Spo-
tify), which have now become the premier form 
of distributing music.  The Billboard charts have 
been forced to adapt to this change, now includ-
ing streams as a criterion in the chart rankings.  
At this point, the power of Spotify is undeniable.  
Its playlists have become an essential element 
of the music industry, with their ease of use and 
prominent placement on the landing page of the 
Spotify app attracting enormous audiences. Play-
lists have subscribers in the millions, making ac-
cess to them one of the most powerful tools in 
the music industry.  Almost half the time Spotify 
users spend on the service is spent listening to 
playlists.  In fact, Spotify encourages users to 
prioritize playlists over albums, driving listeners 
to its playlist page. Being considered for place-
ment on a Spotify playlist can be a jetpack to 
new levels of success in the music industry.
 Unfortunately for independent or less-
er-known artists, Spotify has allowed the highest 
bidders to receive the most exposure.  In fact, 
Spotify has tested out a (continued on next page) 
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Playola: Who Decides 
What Music You Stream?

Scott Connolly
Staff Writer

policy of selling space on its playlists to directly 
monetize the lists’ popularity.  Spotify was forced 
to address backlash from users who never opted 
in to receive “sponsored content”—music that ma-
jor labels had propelled to the front of their feeds 
with money.  In another instance, upon release of 
Drake’s album Scorpion, the artist’s music was 
added to playlists of all genres—including many 
which would otherwise never feature a hip-hop 
artist.  Drake’s face was even featured in promo-
tion of playlists his music was not on.
 It is worth noting that Spotify is actually 
owned in part by major labels. Consequently, it is 
hard to imagine why there wouldn’t be preferen-
tial treatment favoring major label artists.  Further, 
Spotify has a relationship with Merlin, a digital 
rights company whose connection with stream-
ing radio service Pandora came under scrutiny for 
Pandora’s preferential treatment of Merlin-repre-
sented artists.
 The problem doesn’t begin and end with 
Spotify itself.  In the current internet economy, 
“influencers”—bloggers and social media stars—
are increasingly used to promote products and 
services, offering access to their massive amounts 
of online followers in exchange for payouts.  This 
practice is so commonplace that services exist to 
connect brands with potential influencers.  The in-
fluencer economy is certainly present on stream-
ing services; Spotify users can subscribe to other 
users’ lists, making placement on influencer play-
lists incredibly valuable.  Some user-curated play-
lists boast subscriber numbers comparable to those 
created and controlled by Spotify itself. 
 Major labels have capitalized on this, 
shelling out thousands of dollars to third-party in-
fluencers for space on popular playlists.  Despite 
its terms of service declaring “playola” practices 
counter to Spotify policy, and despite claims to the 
contrary, Spotify remains susceptible to such pay-
for-play: there are now public relations companies 
providing playlist placement to artists. Acquiring 
playlist placement is so important that, in 2015, 
Universal Music Group tapped the founder of Dig-
Mark, a service that markets music to third-par-
ty playlist curators, to head its Global Streaming 
Marketing division—and purchased stakes in his 

companies. 
Pay-for-play stifles expression and silences contri-
butions to our culture.  Courts have long recog-
nized the necessity of a balance in the channels 
of expression, opining that the regulation of radio 
airwaves is necessary as radio access “inherently 
is not available to all.”  The sentiment remains per-
tinent today; this is a time in which the influence 
of digital streaming services’ playlists continues to 
grow and become more difficult to penetrate. The 
literal cost of entry is rising.
 One measure to minimize playola’s impact 
is to regulate third-party users’ acceptance of play-
ola payments.  The Federal Trade Commission 
has already provided a foundation in the form of 
extensive guidelines that influencers must follow 
when endorsing a product. For example, “if there 
is a material connection between an endorser and 
an advertiser, that connection should be clearly 
and conspicuously disclosed unless it’s already 
clear from the context of the communication.”  
Transparency about sponsored placement on play-
lists would defang undue influence because much 
of the appeal of music on popular third-party play-
lists can be attributed to the implicit endorsement 
by a tastemaker in the eyes of subscribers.
 Streaming services must also hold them-
selves accountable for ensuring transparency and 
preventing pay-for-play.  Spotify could address 
the prominence of playola, both on its own play-
lists and those of third-party users. Changing the 
terms of service is insufficient without enforce-
ment; businesses selling streams easily circum-
vent the minimal level of enforcement that Spotify 
employs.  The company has been vocal against 
playola, and has effectively shut down Spotlister, 
one of the most visible companies selling access to 
streams and playlists.  However, the fact that other 
major pay-for-play companies remain active calls 
into question the sincerity of Spotify’s intentions 
to halt the practice.   
 Ideally, Spotify’s practices would be trans-
parent, and it would use its influence in the music 
industry to provide opportunities based on merit 
rather than finances. However, this is unrealistic. 
To address the problems created by playola, gov-
ernment agencies must intervene.  Current laws not 

only fail to address the problems of a digital music 
distribution model, but they also don’t solve the 
problems of payola on radio airwaves.  The FTC 
regulates “native advertising,” which it describes 
as “content that bears a similarity to the news, fea-
ture articles, product reviews, entertainment, and 
other material that surrounds it online.” Certain-
ly, paid playlist placement would be deceptively 
similar content that “surrounds” the entertainment 
content subscribers.  FTC guidelines declare that 
the “more a native ad is similar in format and topic 
to content on the publisher’s site, the more like-
ly that a disclosure will be necessary to prevent 
deception.”  In the case of Spotify playlists, not 
only is placement of music similar, but it is also in-
distinguishable by design.  Enforcement of native 
advertising regulation should require disclosure of 
any indirect benefit received in exchange for any 
form of favorable placement on a service.  
 Significant penalties should be attached to 
violations and should be thoroughly enforced by 
the FTC.  With the billions of dollars involved in 
the music industry, there must be significant sanc-
tions in place for violations such that they will act 
as a deterrent.  Abuses like Spotify’s promotion of 
Drake’s Scorpion exploit the power of major la-
bels’ budgets at the expense of lesser-known art-
ists.  Providing these artists exposure based on the 
merit of their music, rather than the checks cut to 
influencers, is essential for the health of American 
music.
 Payola affects not only individual artists, 
but our culture at large.  Consolidating power 
disadvantages independent artists and those who 
create work that challenges the status quo.  With 
new digital distribution music comes new means 
of leveraging money and power for influence in 
the industry.  To ensure a bright future for the arts 
and culture of the country, we must prevent undue 
influence from harming the world of music.

This is a modified version of an article originally 
published in Volume 30, Number 1 of the Enter-
tainment, Arts and Sports Law Journal, (Spring, 
2019), a publication of the Entertainment, Arts 
and Sports Law Section of the New York State Bar 
Association
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Has anyone ever wondered why U.S. mili-
tary forces have remained in Syria? Why Syr-
ia became so important for countries such as 
Russia, Iran, Turkey, and the United States? 
Why it is in such bad shape, with seemingly 
endless anti-terroristic coalitions constant-
ly pursuing small groups of fighters moving 
around in their Toyota pickups? Is that not a 
little weird? While some may try to explain 
the Syrian situation through the complexity of 
circumstances, it can also be viewed through 
the lens of the natural gas market of Europe.
 To better understand where my per-
spective stems from, I would like to introduce 
myself. I am an international student from 
Kazakhstan who is currently studying at St. 
John’s University School of Law.  Back in Ka-
zakhstan, I worked in the oil and gas indus-
try, one of Kazakhstan’s major industries. My 
undergrad major is economics, and I hold a 
Master’s degree in Public Administration.
 The reason Russia started officially 
supporting Syria’s leader, Bashar Assad, was 
for Russia’s economic benefit. Prior to Rus-
sian intervention, Qatar intended to build 
through Syria an on-land natural gas pipeline 
to Europe, and export gas from a field, shared 
by Qatar and Iran, that is one of the most sig-
nificantly proven commercial deposits in the 
world. This project could have allowed Qatar 

to sell its gas to Europe steadily. However, for 
Russia’s economy, a new player emergence 
in natural gas supply to Europe could have 
exposed it to substantial market share loss. 
Therefore, Russia’s support for the Syria con-
flict was, at some point, to prevent pipeline 
construction.
 Russia is the most significant natu-
ral gas supplier to Europe, controlling over 
40 percent of the European market. Russia’s 
gas-transporting pipelines go through the 
territory of adjoining countries, and Ukraine 
is one of them. Russian gas production and 
its transit are heavily dependent upon the 
Ukraine’s gas infrastructure, which has under-
ground gas reservoirs storing excessive gas 
from the pipelines. This is important since one 
cannot prevent the gas from escaping until the 
oil field is exhausted; therefore, gas transpor-
tation infrastructure and storage is vital for 
Russia.
 Since Syria’s conflict support cost a sig-
nificant amount for Russia’s budget, in 2014, 
Russia pragmatically intruded into Ukraine. 
At some point, Russia perhaps revealed its im-
perialistic ambitions and attempted to revive 
the USSR 2.0. Nevertheless, Russia’s cam-
ouflaged hybrid war maneuver has failed to 
justify its intent, as was poorly masked with 
the conformity of international law allegedly 
supporting Ukrainian people willingness of 
self-determination. However, I believe that 
the real reason for Russian initiatives was not 
the return of land, but an attempt to prevent 
a possible worsening of the situation, which 

may occur when Ukraine joins the European 
Union. As a European Union Member, Ukraine 
would be free from bounding lower tariffs for 
Russian gas transit that they used to apply 
in return for economic benefits of exporting 
goods into Russia, and thus Ukraine may start 
to apply unstipulated tariffs that likely will af-
fect Russia’s competitiveness in the gas mar-
ket. Consequently, as Russia’s attempt to an 
escalating conflict in Ukraine stagnated, Rus-
sia started new projects of gas transportation 
like Northern and Southern Streams. Further, 
Russia resumed supporting Assad’s regime in 
Syria, and, as a result, thousands of refugees 
have fled from Syria to Europe, which created 
additional political pressure to European lead-
ers.
 This political situation around the Eu-
ropean energy market, comprising Russia’s 
actions in Syria and Ukraine, has created a fa-
vorable condition for the U.S. oil producers. 
In recent years, unexpected growth in oil pro-
duction has significantly amplified gas output 
volume in the U.S., which in turn, have re-
vealed the scarcity of gas-liquating infrastruc-
ture and liquid-gas transporting ships. In order 
to win time for oil producers, the U.S. joined 
the Syrian anti-terrorism challenge with its 
“Tomahawks,” and postponed the Russian 
project Northern Stream construction with 
newly imposed sanctions. The European gas 
market has significant potential for U.S. gas 
producers, which may start production over-
seas intensively next year, when the main pro-
duction capacities would be employed.
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From Napoleon Dynamite to rap 
music videos to The Fresh Prince 
of Bel-Air, the developers of the 
video game Fortnite have released 
and sold customizable character 
movements, known as “Emotes,” 
based on dances and scenes from 
other sources. Over the course of 
2018, Fornite and its dance Emotes 
permeated social media, bringing 
attention to the game and its devel-
oper’s questionable practices. As 
a result, many artists are bringing 
claims against Epic Games, the de-
veloper of Fortnite, for copyright 
infringement.  
 In Fortnite, players can 
customize their characters by un-
locking or buying Emotes, which 
are dances and movements. Many 
of the Emotes are recognizable 
from pop culture: “Groove Jam” 
is the dance from the final scene 
of Napoleon Dynamite; “Swipe it” 
is based on rapper 2 Milly’s dance 
move, the “Milly Rock;” “Fresh” is 
Carlton’s (Alfonso Ribeiro) dance 
from The Fresh Prince of Bel-Air; 
“Floss” is well-known for being 
performed by “Backpack Kid” 
(Russell Horning); and the default 
Emote, “Dance Moves,” is from 
Scrubs. These dances are just a few 
of the many Emotes Fortnite has 
appropriated from pop culture.
 While Fornite is a free-to-
play game, players need “V-bucks” 
to buy Emotes. Although it is possible to earn 
V-bucks without paying, most players initial-
ly buy a $10 seasonal “battle pass” that allows 
them to earn V-bucks through challenges and then 
buy customizations. However, many players buy 
V-bucks through an in-game marketplace: 1,000 
V-Bucks for $9.99; 2,500 for $24.99; 7,500 for 
$59.99; or 13,500 for $99.99. With Forbes esti-
mating Epic Games’ gross profit at $3 billion in 
2018, many artists who believe the developer mis-
appropriated their dance moves, including 2 Mil-
ly, Horning, and Ribeiro, want their share of the 
profits. 
 The big issue in the artists’ claims is 
whether copyright law covers their dance moves. 
Under federal copyright law, “copyright protec-
tion subsists … in original works of authorship,” 
including “(4) pantomimes and choreographic 
works.” 17 U.S.C.A. § 102(a). Furthermore, dance 
is the “static and kinetic succession[] of bodily 
movement in certain rhythmic and spatial rela-
tionships,” while “choreographic works” are the 

composition and arrangement of “a related series 
of dance movements and patterns organized into 
a coherent” and expressive “whole.” Horgan v. 
Macmillan, Inc., 789 F.2d 157, 161 (2d Cir. 1986). 
 In determining whether a dance is a cho-
reographic work and, therefore, copyrightable, 
courts and the United States Copyright Office 
consider several different factors, including: 
rhythmic movements, compositional arrange-
ments, musical or textual accompaniment, dra-
matic content, presentation before an audience, 
and execution by skilled performers. According to 
§ 805 of The Compendium Of U.S. Copyright Of-
fice Practices, a manual published by the United 
States Copyright Office, the dance must contain a 
sufficient amount of choreographic authorship to 
be registered; a trivial amount of original author-
ship is insufficient. Additionally, there are some 
dances, including de minimis movements and 
dance steps, social dances, and simple routines, 
that are not copyrightable. Because there is no 
bright-line rule distinguishing copyrightable cho-
reography from uncopyrightable dance, the court 

will consider “the intrinsic nature 
of the work, including its individ-
ual elements as well as the work as 
a whole.”  In the cases against Epic 
Games, the greatest hurdle in prov-
ing copyrightable choreography is 
likely going to be establishing the 
“compositional arrangements” and 
“execution by skilled performers” 
factors.
  On December 4, 2018, 2 
Milly applied to the U.S. Copyright 
Office for a copyright registration 
for his “Milly Rock” dance. While 
the status of his application is un-
known, his case, Ferguson v. Epic 
Games, is proceeding through the 
legal system. On the other hand, 
the U.S. Copyright Office has re-
fused Ribeiro’s request for a copy-
right registration for his “Carlton 
Dance,” stating that the dance, 
“consists of a simple routine made 
up of three dance steps,” which is 
not registrable as a choreographic 
work. Additionally, the court will 
likely refuse Horning’s copyright 
claim for the “Floss,” which entails 
swinging your arms and hips back 
and forth, based on a determina-
tion that it is made up of de mini-
mis movements. Furthermore, the 
Floss is widely considered a social 
dance because it is “intended to be 
performed by members of the gen-
eral public for their own personal 
enjoyment.”
 While the cases in the spotlight 

might not have a strong enough copyright claim, 
Epic Games has settled with at least one choreog-
rapher. As of January 20, 2019, Gabby J. David, 
who posted a YouTube video of herself dancing, 
was in the process of settling with Epic Games af-
ter she noticed that Fortnite copied her choreogra-
phy for its “Electro Shuffle” Emote. In comparison 
to 2 Milly, Ribeiro, and Horning’s dances, Fort-
nite uses about ten seconds of David’s complex, 
difficult choreography, which involves rhythmic 
movements, compositional arrangements, and ex-
ecution by skilled performers.
 Many of Fornite’s Emotes are likely going 
to be considered uncopyrightable dances because 
they consist of short, de minimis movements and 
dance steps, social dances, and simple routines. 
However, Gabby David’s settlement showed that 
Epic Games recognizes that it has infringed on 
copyrightable material. Accordingly, the more 
complex Emotes based on artists’ choreography, 
like Gabby David’s, have a viable opportunity to 
win a copyright claim.  
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In the Fall 2018 issue of The Forum, I wrote 
about eSports and several related issues that may 
arise from the Supreme Court’s ruling in Murphy 
v. NCAA, which effectively gave states the right to 
legalize gambling. In this piece, I want to talk about 
some of the problems eSports may have going for-
ward in the world of contracts.
 Contracts are extremely prevalent in eS-
ports, from television and digital rights to intellec-
tual property rights. There are even scholarships for 
college eSports now. However, I want to focus on 
player agreements and three issues that bring atten-
tion to the common belief that the world of player 
agreements in eSports is currently like the “Wild 
West.” Some of these issues will become more and 
more pressing as the number of players earning 
millions of dollars increases. In writing this piece, I 
reached out to Professor Mark Conrad, who taught 
Sports Law last semester at St. John’s, and he was 
happy to share some of his thoughts on these issues.
 The first issue with player agreements is 
the fact that many eSports players are minors. This 
should come as no surprise because video games 
tend to attract younger crowds. Just think about how 
many videos you have seen of someone filming a 
younger sibling playing Fortnite—and winning. It 
is not uncommon for many players to win their first 
tournament and the big prize money before the age 
of 18. One player even earned over $1 million when 
he was only 16! 
 The immediate concern is that minors lack 
the capacity to make contracts. If a team entered into 
a contract with a minor, it would likely be unable to 
enforce its terms. Even when the player turned 18, 
it would probably still be unenforceable unless the 
player ratified it. This concept may apply the other 
way as well. If a minor tried to enforce a provision 
without performing his or her obligations, the team 
could probably argue there was a lack of consider-
ation and consequently be free from liability. 
 Additionally, many players do not appre-
ciate what entering into a player agreement really 

means. For example, take the quote from Jason 
Tran, a professional League of Legends player: “I 
just thought I’d get to play video games for a living 
pretty much. I didn’t really know how much effort 
and time you actually have to put in to compete at 
the highest level. A lot of the general public thinks 
that pro players are just having fun, making money 
and playing video games and it’s very easy, but I 
don’t think that’s the case at all.” Lawyers should be 
prepared to discuss time commitments, appearance 
requirements, and sponsorship provisions, espe-
cially in the case of minors. Professor Conrad was 
quick to mention that these players definitely need 
representation, advising that the athlete or his/her 
parents should not enter a player agreement alone.
 A second contracts issue facing the sport 
is that of collective bargaining. As booming as eS-
ports has been, many have criticized its mismanage-
ment of players. Take the quote above for example, 
which sheds light on the surreal number of work-
ing hours—which, we, as future lawyers, certainly 
understand. The extremely restrictive non-compete 
clauses and teams’ readiness to drop underperform-
ing players has also been criticized.
 As such, more and more industry leaders 
are pushing for unionization in eSports. However, 
there are major roadblocks. One of the main road-
blocks is the fact that there is currently no all-en-
compassing league that covers every single video 
game. For unionization to take effect, there would 
have to be unions created for each video game with-
in each sports league, paralleling traditional sports 
unions like the National Football League Players 
Association and the Major League Baseball Players 
Association. Further complicating the possibility 
of unionization in eSports, current sports unions in 
the United States cover teams that are, for the most 
part, based in the United States. This is not the case 
for eSports, where teams from different countries 
compete against each other. For example, one of 
the more popular leagues, the Overwatch League, 
includes teams based not only in Dallas, Philadel-
phia, and Los Angeles, but also in Paris, London, 

and Shanghai. 
 Professor Conrad brings up a plethora 
of other problems that may also hinder unioniza-
tion: “One unique aspect is that the owners are 
also copyrighted owners of the product. Questions 
about any licensing or identity rights would have to 
be addressed. I would assume that as a single enti-
ty, these leagues would not be subject to antitrust 
lawsuits before a [collective bargaining agreement 
(CBA)]. With a CBA, there is a labor exemption 
in any event.” All these problems will need to be 
fleshed out before unionization becomes an actual 
reality.
 Finally, there is the issue of intellectual 
property. As Professor Conrad mentioned, copy-
right is a major roadblock facing unionization. 
So, what effect will it have in player agreements? 
A unique characteristic of eSports is that the vid-
eo game publishers control many of the intellectual 
property rights, and as such, control much of how 
the industry functions right now. However, much of 
the value of players is their privately-created intel-
lectual property. Players can earn a lot of money by 
live streaming themselves playing games on video 
platforms such as Twitch, which is a live-streaming 
video platform allowing players’ fan bases to watch 
them as they play their favorite games. Gamers can 
earn money through subscriptions and advertising. 
As such, teams will undoubtedly attempt to cap-
ture many of these rights in their agreements with 
players. However, to really get the most value for 
eSports players, lawyers should do everything they 
can to obtain control over items such as previous-
ly-created content and gamer tags (which are sim-
ilar to user names as a way to identify individual 
players in video games).
 Other eSports issues include salary, 
sponsorships, alternative dispute resolution, and 
team-imposed restrictions on activities. So, 1Ls, if 
you found any of this interesting, pay attention to 
the rest of Contracts II, and for 2Ls and 3Ls, well, 
at least we can look forward to studying for the bar 
exam to refresh some of these concepts.

eSports: Navigating the “Wild 
West” of Player Agreements
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 Defamation Experience offered a visceral courtroom dramatization 
of the intersecting forces of racism, classism, sexism, and religious bigotry. 
While the drama was designed to facilitate self-examination (“which of 
my biases are clouding my judgement?”), The Defamation Experience’s 
real-world implications go beyond our own personal biases and may affect 
how we apply the law. The play takes the legal mainstream’s cherished 
“colorblindness” to task by centering the very aspects of each party’s iden-
tity which we “ought” to ignore. I believe this dilemma exposed by the 
play may serve as the catalyst for a more equitable legal jurisprudence 
across the board.
 The play, which was performed at St. John’s on February 25th, was 
mandatory for all first-year students. The play depicted a lawsuit that was 
cleverly designed to avoid giving one side an advantage over the other. 
The drama presented a true he-said-she-said dispute and asked the audi-
ence to pick a side.
 Here is a quick overview of The Defamation Experience, although 
it may fail to do the performance justice. A wealthy white Jewish man, 
Mr. Golden, accuses a work-
ing-class black woman, Ms. 
Wade, of stealing his watch. The 
black woman loses her business 
after the accusation is made, and 
sues the man for defamation. 
Or, for another angle of the dis-
puted facts, here’s how the New 
York Post would sensationalize 
the lawsuit: “WHEN CRIME 
PAYS: Woman Sues Real Estate 
Tycoon After Stealing His Fam-
ily Heirloom, Calls Him ‘Rac-
ist!’”
 The play is dynamic, and 
difficult to summarize on paper 
as a result. The jury consists of 
the audience members, and gath-
ers information through testimo-
ny and by cross-examination 
of the parties. As the play pro-
gresses, more interpretations of 
the parties’ motivations, biases, 
and circumstances are revealed 
through the attorneys’ adversar-
ial lines of questioning.
 After the play, we, as the 
jurors, participated in two votes—not through an anonymous poll, but by 
standing up in place for all to see: “All who find for the defendant, Mr. 
Golden, please stand…  All who find for the plaintiff, Ms. Wade, please 
stand… All who remain undecided please stand.” This first vote roughly 
split the room into thirds, with one group finding for the defendant, anoth-
er group finding for the plaintiff, and the last group remaining undecided. 
We were given an opportunity to discuss our determinations, state our rea-
soning, and try to persuade our fellow jurors. We were asked to vote again 
a few minutes later, this time without the “undecided” option. The final 
vote of the performance I attended (Sections B and C) voted 70-62 in favor 
of the defendant, Mr. Golden.

The Dilemma

 The law often asks us to do the impossible when making generally 
applicable rules in the name of blind, objective justice: ignore the identities 
of the people involved. While making determinations in The Defamation 
Experience, we subconsciously ignored who Mr. Golden and Ms. Wade 
actually were. Ignored Mr. Golden’s wealth, his white maleness, and his 
Jewish identity. Ignored Ms. Wade’s working-class background, her black-
ness, and her womanness. Ignored, even, the identities of the attorneys, 
the judge, and the jury (i.e., the demographics of our 1L class). To engage 
in objective, lawyerly truth seeking, the law asks us to imagine bodiless, 
emotionless phantasms hurling logic and testimony at one another until 
the truth of the matter is revealed. This form of “truth seeking” is held up 
as fair; however, this process is not only impossible as a practical matter, 
but it is also likely to result in inequitable consequences when applied. 
When we strip away each party’s identity, status, and financial means, we 
neglect to account for the latent power dynamics at play, an understanding 
of which is vital to reach equitable resolutions. It matters that black wom-

en have faced endless abuse and suspicion in this country. It matters that 
white men benefit from the undeserved privilege afforded by our race and 
gender. It matters that Jews have faced, and continue to face, unwarranted 
vilification. It matters that working-class people’s livelihoods and dignity 
are constantly undermined by a rigged economy. And if all of the extra 
baggage and benefits attached to identities matter outside of the court-
room, why are they ignored inside the courtroom?

The Solution

 Why ignore identities? Post-racialism (the notion that the United 
States no longer struggles with racism following the election of our first 
black president) is dead. See 2016 Election. See also Charlottesville. Col-
orblindness is a myth. See Michelle Alexander, The New Jim Crow: Mass 
Incarceration in the Age of Colorblindness. If we are aware of these fail-
ures, why still pretend we can’t see the bodies people live in? As the rest 
of the country has come to recognize the limits of colorblindness, we, 

too, in the legal field ought to 
confront these limits by actually 
taking into account each party’s 
intersecting identities, and the 
effect of those identities in facil-
itating inequitable treatment and 
a disproportionate allocation of 
resources in our society. A sim-
ple way of considering power 
dynamics would be to look at the 
axes of privilege and oppression 
depicted in the accompanying 
chart. If we acknowledge his-
torical and contemporary ineq-
uities, shouldn’t a courtroom be 
the proper forum for remedying 
them? It is often acknowledged 
in the press that folks with mar-
ginalized identities are underrep-
resented in legislatures across 
the country. Thus, legislative 
efforts have not effectively ad-
dressed the problem. Although 
I certainly hope for an intersec-
tional coalition of like-minded 
legislators to effectuate progress 
in this country, in the meantime, 

I believe a shift in the courts’ analyses may be necessary. 
 Acknowledging power dynamics when conducting a legal analy-
sis does not necessarily throw truth seeking out of the window. But if we 
are being honest, none of The Defamation Experience’s participants voted 
with confidence that the “truth” was on their side. The play was designed 
precisely to strip us of that confidence. Doesn’t an acknowledgement of 
power dynamics arm us with the broader understanding of truth needed to 
tip the scales in favor of equity?
 The fear triggered by The Defamation Experience was that my 
judgements as a juror might be clouded by racism, sexism, anti-Semitism, 
or classism—implicit or otherwise. This insecurity in our own bias led 
many in the audience to attempt the impossible: ignore human identities 
at all cost when making legal determinations. But when making legal de-
terminations in a case like The Defamation Experience’s maddening “toss 
up” of a lawsuit, why shouldn’t the reality of living in a racist, sexist, an-
ti-Semitic, classist society actually inform our judgements? Under a pow-
er-dynamics legal analysis, would the wealthy man, who stood the least to 
lose, still have won the suit? Would the black woman, burdened by bank-
ruptcy, still have lost her shot at a new start? I think not.

Conclusion

 The Defamation Experience surely revealed much for the partici-
pants on an individual level, but I think the play’s impact should go beyond 
self-reflection because it serves as a springboard for deeper discussions 
regarding these issues. I believe the most pressing issue it raises is that 
a better legal analysis would account for, rather than ignore, societal dis-
advantages when attempting to administer justice. As such, courts should 
take such historical and current societal inequities into account. The scales 
of justice could use a tilt in the equitable direction.
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 long as there have been ships that floated, there have been those that 
sank.  And consequentially, those who were very keen to ensure that their 
cargo was recovered. This reality has precipitated a wide body of law re-
garding the salvage of wrecks. However, things get tricky when the ship 
is of great historical importance, and the preservation of the integrity of 
the site is of the utmost importance. Not problematic enough? How about 
making the cargo worth potentially billions of dollars? Such is the case of 
the San Jose! 
 In 1701, Europe was engulfed in war over who would be the next 
King of Spain. Charles II, the last Hapsburg King of Spain, was too heav-
ily inbred to produce an heir, and his Bourbon relatives in France and his 
von Hapsburg Relatives in Austria vied to ensure a member of their dynas-
ty would succeed him on the throne. This succession dispute, coupled with 
the dynastic politics of time, kicked off an almost decade-and-a-half-long 
conflict over who would control the vast wealth of the Spanish Empire. 
 One small piece of this world-spanning conflict was the sinking of 
the Spanish Galleon San Jose with its cargo of between 4 and 17 billion 
dollars-worth of precious metals and stones falling to the deep. Now, more 
than 300 years later, a war over the wealth of the Spanish Empire is being 
fought out again, albeit in courtrooms rather than battlefields. In his 2016 
article, Mitchell F. Tedesco explores the legal basis for ownership rights 
over historical wrecks and how this can create conflict between salvage 
companies and a sovereign state, or, in the case of the San Jose, three 
states, each having played a role in the history of the vessel.
 The American Salvage Company’s (SSA) claim on the San Jose 
is predicated upon statements that they registered the find with the Co-
lombian government in the early 1980s. Following the registration, they 
purportedly cut a deal with the government stating that if the wreck was 
indeed the fabled treasure ship, they would take 35% of the haul with the 
rest going to Colombia. For their part, the Government of Colombia states 
that they own the vessel and cargo as it is located within their territorial 
waters, among other reasons. They assert that the salvage company is en-
titled to only a nominal finder’s fee. This is further complicated by a po-
tential claim by Spain, predicated upon the fact that the ship was a vessel 
of the Spanish Navy. This would not be the first time Spain has levied this 
argument as it pertains to historical wrecks. Finally, the Republic of Peru 
may have a claim to the cargo as well if it can be proved that the treasure 
on board was mined in its territory.
 The complexity of the legal issues at play regarding the wreck has 
frozen any actual salvage work on the site. Unsurprisingly, this complexity 
has resulted in a drawn-out legal battle across jurisdictions that has lasted 
approximately 30 years. The American front of this dispute has been the 
D.C. District Court and the D.C. Circuit. Independent of legal proceedings 
filed here in the 1980s, the most relevant portion of the litigation occurred 
in 2010, when SSA filed a claim for breach of contract and conversion, in 
addition to asking the court to recognize a judgment by the Supreme Court 
of Colombia that recognized SSA’s stake in the wreck under Colombian 
law. The District Court granted the Colombian Government’s motion to 
dismiss all three claims, with the D.C. Circuit confirming. 
 As of December 14, 2018, there was still an ongoing disagreement 
as to how the wreck will be salvaged and who will be able to claim what 
percentage of its cargo.

 The vast treasure horde of the San Jose makes it a unicorn among 
the horses that are the general norm of historical salvage. Generally, per 
an article by Paul Hallwood and Thomas J. Miceli, historical salvage finds 
have much less monetary value than their non-historical counterparts. In 
contravention of the thesis put forth by Hallwood and Miceli, the potential 
value of the bullion and gems lost with the San Jose provides more than 
ample economic incentive for private parties to undertake the salvage op-
eration. 
 However, cases such as the San Jose are the minority. More typi-
cally, comparatively “mundane” findings are the norm. For example, the 
salvage of the Mary Rose, a Tudor warship from the mid-16th century, 
yielded a great number of artifacts whose value was not monetary, but 
historical. Artifacts and remains provided insight into the unpleasant, of-
ten malnourished, life of an English sailor in the 16th century, and what 
small pleasures, such as instruments and games, he had to pass the time 
as best he could. The real value of these finds was that they served as a 
window into this intimate insular setting from four and a half centuries 
ago. However, among these items there are artifacts that may yet fetch a 
good price. Consequently, there is concern that more accessible wrecks 
may be pilfered for such items. These actors put the overall integrity of the 
site at risk through their activities. Therefore, there has been an attempt at 
institutionalizing a set of treaty obligations meant to supplement the norms 
regarding salvage procedures. 
 The UNESCO Convention on the Protection of the Underwater 
Cultural Heritage (“the Convention”) is aimed at providing protection for 
underwater historical sites that may otherwise fall victim to looting and 
underwater piracy. Such legislation is extremely valuable as it pertains 
to protecting historic sites. However, if adopted, the Convention would 
present an interesting nuance to the matter affecting the San Jose. The 
Convention does not seem to effectively take account of how, regarding 
large haul sites, nations may take advantage of the terms in order to deny 
salvagers their fair stake. 
 At the risk of sounding like a script to a movie, it is possible that 
private entities may undertake undersea exploration as a result of having 
learned of a fabled wreck through their own historical research. If they 
happen to find something of great value, it is possible that a state may 
freeze an operation so as to prevent a valuable haul from going into pri-
vate hands by arguing that they are acting in the interest of preserving the 
integrity of the site. This may be in spite of the fact that the private entity 
may have the resources to execute the salvage without risking damage to 
the object of cultural significance. In such a situation, I believe that there 
needs to be an exception carved into such treaties that protects the rights 
of treasure hunters who act in good faith, i.e. reporting discoveries to local 
authorities and seeking all proper documentation necessary to execute a 
legally compliant excavation. 
 In our globalized world, where one can be up-to-date about mat-
ters happening the world over at an instant, there is seemingly no more 
unknown. But under the waves there is still a whole world yet to be dis-
covered that sparks a sense of adventure in the minds of many. In order 
for these undertakings to be done as efficiently as possible, the norms of 
international salvage law need to better take account of historical sites, 
while not disincentivizing individual undertakings. 
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